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 1.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL VS.  JORDAN BRADSHAW 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BRADSHAW 
FILED BY SAFETY ENVIRONMENTAL CONTROL OF CALIFORNIA I, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Safety Environmental 
Control, Inc., Defendant Safety Environmental Control of California, Inc. (collectively, 
“Safety Environmental”) and Defendant Victoria Jackson (“Jackson”) (collectively, “Defendants”). 
The Demurrer relates to the Second Amended Complaint (“SAC”) filed by Plaintiff Jordan 
Bradshaw (“Plaintiff” or “Bradshaw”). The SAC alleges causes of action for (1) libel in violation of 
Cal. Civ. Code § 45a; (2) slander in violation of Cal. Civ. Code § 46; (3) public disclosure of 
private facts; (4) intentional interference with contractual relations; (5) intentional interference 
with prospective economic advantage; (6) negligent interference with prospective economic 
advantage; and (7) unfair business practices in violation of Cal. Bus. & Prof. Code § 17200. 
 
For the reasons described further below, the Demurrer is overruled. 
 
Request for Judicial Notice 
 
Defendants request judicial notice of several pleadings and orders. This Request is unopposed. 
The Request for Judicial Notice (“RJN”) and Supplemental Request for Judicial Notice (“SRJN”) 
is granted. Evid. Code §§ 452, 453. 
 
Standard 
 
“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. 
Id. at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 
 
Analysis 
 

Libel in Violation of Cal. Civil Code § 45a (including Libel Per Se) 
 
“Defamation is an invasion of the interest in reputation. The tort involves the intentional 
publication of a statement of fact which is false, unprivileged, and has a natural tendency 
to injure or which causes special damage.” Gilbert v. Sykes (2007) 147 Cal.App.4th 13, 27 
(internal quotations and citations omitted). 
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Where a libelous statement “is defamatory on its face, it is said to be libelous per se, and 
actionable without proof of special damage. But if it is defamation per quod, i.e., if the 
defamatory character is not apparent on its face and requires an explanation of the surrounding 
circumstances (the ‘innuendo’) to make its meaning clear, it is not libelous per se, and is not 
actionable without pleading and proof of special damages.” 5 Witkin, Summary of Cal. Law 
(10th ed. 2005) Torts, § 541, at 794; see Civ. Code, § 45a. 
 
Libel per se is defined by Civ. Code § 45a as a “libel which is defamatory of the plaintiff without 
the necessity of explanatory matter.” To plead a cause of action for defamation per se, Plaintiffs 
must allege: 
 

(1) That Safety Environmental made one or more statements to a person or persons 
other than Plaintiff; 
 
(2) That the listeners reasonably understood that the statements were about Plaintiff; 
 
(3) That the listeners reasonably understood the statements to mean that Plaintiff had 
engaged in questionable professional conduct; 
 
(4) That Safety Environmental failed to use reasonable care to determine the truth or 
falsity of the statements. 

 
CACI 1704. 
 
A statement is libel per se if “the defamatory meaning of [the statement] would be immediately 
apparent to any reader without knowing any facts beyond the face of the [statements].” Walker 
v. Kiousis (2001) 93 Cal.App.4th 1432, 1442. By contrast, a statement is not libelous on its face 
if the defamatory meaning would appear only to readers with some specific knowledge of 
specific facts or circumstances. Id. 
 
False statements charging the commission of crime or tending directly to injure a plaintiff in 
respect to his or her profession by imputing dishonesty or questionable professional conduct are 
defamatory per se. See Weinberg v. Feisel (2003) 110 Cal.App.4th 1122, 1127; Barnes-Hind, 
Inc. v. Superior Court (1986) 181 Cal.App.3d 377, 385. 
 
The courts have manifested liberality, at the pleading stage, in finding libel per se. 
Consequently, it is said to be “error for a court to rule that a publication cannot be defamatory 
on its face when by any reasonable interpretation the language is susceptible of a defamatory 
meaning." Barnes-Hind, supra, 181 Cal.App.3d at 385; see also Selleck v. Globe International, 
Inc. (1985) 166 Cal.App.3d 1123, 1131. 
 
Here, the SAC alleges that on April 28, 2015 Jackson (an agent of Safety Environmental) sent 
an email message to a potential customer of environmental safety and abatement equipment, 
supplies and products. SAC at ¶ 27. The SAC further alleges that Jackson wrote in that email 
that “I think we were all in the same boat with concerns about how certain ‘people’ were 
handling accounts” and that “when ‘people’ dropped off their letter of resignation, I was just 
pleased that I didn’t have to do any dirty work myself.” Id. Based on the prior email in the chain, 
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Bradshaw is the clear subject of discussion, and the implication of Jackson’s statements is that 
but for Bradshaw’s resignation, he would have been at risk of termination for poor professional 
performance.  
 
The Court considers that the defamatory meaning of these statements is immediately apparent 
to any reader without knowing any further facts. Certainly, the Court cannot say that these 
accusations are not susceptible of a defamatory meaning by any reasonable interpretation.  
 
Furthermore, Defendant’s argument that Jackson’s statements were mere opinion is not 
credible; whether Bradshaw’s professional conduct was poor enough to merit termination is 
capable of being proven true or false.  
 
Plaintiff has alleged facts sufficient to state a cause of action for libel per se.  
 

Slander in Violation of Cal. Civil Code § 46 (including Slander Per Se) 
 
Slander is defined by Civil Code section 46 as “a false and unprivileged publication, orally 
uttered, and also communications by radio or any mechanical or other means which … [t]ends 
directly to injure him in respect to his office, profession, trade or business, either by imputing 
to him general disqualification in those respects which the office or other occupation peculiarly 
requires, or by imputing something with reference to his office, profession, trade, or business 
that has a natural tendency to lessen its profits[.]” Civ. Code § 46. 
 
Less particularity is required in a complaint alleging slander when it appears that defendant has 
superior knowledge of facts, so long as the pleading gives notice of the issues sufficient 
to enable preparation of a defense. Moreover, an allegation is not defective for failure to state 
the exact words of the alleged slander. Slander can be charged by alleging the substance of the 
defamatory statement. Okun v. Superior Court (1981) 29 Cal. 3d 442. 
 
Bradshaw has alleged that Jackson verbally disparaged him to a potential customer on or about 
May or June 2015 “by making unsolicited statements claiming something to the effect that 
Bradshaw was a poor salesman, poor at handling his accounts, a poorly performing employee 
in general, and that Safety was about to terminate Bradshaw for poor performance before he 
resigned his position.” SAC at ¶ 29. Bradshaw has sufficiently alleged the substance of the 
defamatory statement sufficient to put Defendants on notice. 
 
Plaintiff has alleged facts sufficient to state a cause of action for slander. 
 

Public Disclosure of Private Facts 
 
The elements of public disclosure of private facts are “(1) public disclosure (2) of a private fact 
(3) which would be offensive and objectionable to the reasonable person and (4) which is not of 
legitimate public concern. The absence of any one of these elements is a complete bar to 
liability.” Moreno v. Hanford Sentinel, Inc. (2009) 172 Cal.App.4th 1125, 1129-1130 (internal 
citations and quotations omitted). In determining the “offensiveness” of an invasion of a privacy 
interest, common law courts consider, among other things: “the degree of the intrusion, the 
context, conduct and circumstances surrounding the intrusion as well as the intruder’s motives 
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and objectives, the setting into which he intrudes, and the expectations of those whose privacy 
is invaded.” Miller v. National Broadcasting Co. (1986) 187 Cal.App.3d 1463, 1483-1484. 
 
Safety Environmental demurs to this claim on the grounds that the alleged disclosures in this 
case (1) were not sufficiently public and (3) were not sufficiently offensive and objectionable.  
 
The SAC alleges (1) “public disclosure to a large number of people and publications” and “to a 
broad array of customers over a lengthy period of time.” SAC at ¶ 62. None of the authority cited 
by Safety Environmental sets forth a minimum threshold number of disclosures required before 
a disclosure is “public.” For example, Safety Environmental relies on Timperley v. Chase 
Collection Service, but in that case there was only a single disclosure (to the plaintiff’s employer) 
and the defendant, a creditor, had a limited right to reveal the existence of the debt to others. 
(1968) 272 Cal.App.2d 697.  
 
With respect to offensive and objectionable conduct, the SAC has alleged both defamation and 
slander. See allegations at ¶¶ 31-32, 41-42, and 51-52; see also discussion, above. This 
conduct could be further considered “blameworthy” and “independently wrongful.” See 
discussion of negligent interference with prospective economic advantage, below. A reasonable 
person could find that statements to customers and potential customers of Bradshaw 
“disparaging Bradshaw’s skill and professional reputation” (SAC at ¶ 31) were highly offensive.  
 
Plaintiff has alleged facts sufficient to state a cause of action for public disclosure of 
private facts. 
 

Intentional Interference with Contractual Relations 
 
“The elements which a plaintiff must plead to state the cause of action for intentional 
interference with contractual relations are (1) a valid contract between plaintiff and a third party; 
(2) defendant’s knowledge of this contract; (3) defendant’s intentional acts designed to induce a 
breach or disruption of the contractual relationship; (4) actual breach or disruption of the 
contractual relationship; and (5) resulting damage.” Pacific Gas & Electric Co. v. Bear Stearns & 
Co. (1990) 50 Cal.3d 1118, 1126 (internal citations omitted). 
 
The SAC alleges that (1) Bradshaw and Aramsco entered into an employment contract (SAC at 
¶ 69); that (2) Defendants knew of the economic relationship between Bradshaw and Aramsco 
(SAC at ¶ 70); that (3) Defendants’ defamatory statements and publications were made with the 
specific intent to disrupt the economic relationship between Bradshaw and Aramsco (SAC at 
¶ 71); and that (4) Defendants’ defamatory statements and publications disrupted the 
contractual relationship between Bradshaw and Aramsco, making Bradshaw’s performance 
more costly, difficult, and burdensome (SAC at ¶ 72); and that this has (5) caused Bradshaw 
to lose sales commissions and other type of compensation related to his work for Aramsco 
(SAC at ¶ 73). 
 
Plaintiff has alleged facts sufficient to state a cause of action for intentional interference with 
contractual relations.  
 

Intentional Interference with Prospective Economic Advantage 
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A claim for intentional interference with prospective economic advantage must allege (1) an 
economic relationship between the plaintiff and some third party, with the probability of future 
economic benefit to the plaintiff; (2) the defendant’s knowledge of the relationship; (3) intentional 
acts on the part of the defendant designed to disrupt the relationship; (4) actual disruption of the 
relationship; and (5) economic harm to the plaintiff proximately caused by the acts of the 
defendant. Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1153. To 
establish a claim for intentional interference with prospective economic advantage, a plaintiff 
must plead that the defendant engaged in an independently wrongful act—an act that is 
unlawful or is proscribed by some constitutional, statutory, regulatory, common law, or other 
determinable legal standard. Id. at 1158-59. 
 
The SAC alleges that (1) Bradshaw and Aramsco entered into an economic relationship (SAC at 
¶ 78); that (2) Defendants knew of the economic relationship between Bradshaw and Aramsco 
(SAC at ¶ 79); that (3) Defendants’ defamatory statements and publications were made with the 
specific intent to disrupt the economic relationship between Bradshaw and Aramsco (SAC at 
¶ 80); and that (4) Defendants’ defamatory statements and publications disrupted the economic 
relationship between Bradshaw and Aramsco (SAC at ¶ 83); and that this has (5) caused 
Bradshaw to lose sales commissions and other type of compensation related to his work for 
Aramsco (SAC at ¶ 83). 
 
Plaintiff has alleged facts sufficient to state a cause of action for intentional interference with 
prospective economic advantage. 
 

Negligent Interference with Prospective Economic Advantage 
 
“The tort of negligent interference with economic relationship arises only when the defendant 
owes the plaintiff a duty of care.” LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 348 (quoting 
Stolz v. Wong Communications Limited Partnership (1994) 25 Cal. App. 4th 1811, 1825). 
“A duty of care may arise through statute or by contract. Alternatively, a duty may be premised 
upon the general character of the activity in which the defendant engaged, the relationship 
between the parties or even the interdependent nature of human society.” J’Aire Corp. v. 
Gregory (1979) 24 Cal.3d 799, 803. Where a special relationship exists between the parties, 
a plaintiff may recover for loss of expected economic advantage through the negligent 
performance of a contract although the parties were not in contractual privity. Biakanja v. Irving 
(1958) 49 Cal.2d 647. The Biakanja factors consider “the extent to which the transaction was 
intended to affect the plaintiff, the foreseeability of harm to him, the degree of certainty that the 
plaintiff suffered injury, the closeness of the connection between the defendant's conduct and 
the injury suffered, the moral blame attached to the defendant's conduct, and the policy of 
preventing future harm.” Id. at 650. 
 
Notably, one of “[t]he criteria for establishing [the existence of] a duty of care is the 
‘blameworthiness’ of the defendant’s conduct.” Lange v. TIG Insurance Co. (1999) 68 
Cal.App.4th 1179, 1187. The Lange court stated that in a negligent interference case 
“a defendant’s conduct is blameworthy only if it was independently wrongful apart from the 
interference itself.” Id.  
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In an effort to show a duty of care between the parties, Bradshaw relies in part on 
the Agreements between Safety Environmental and Bradshaw. This Court found that the 
Agreements were invalid as a matter of law. They cannot support a duty of care. However, it is 
also the case that Bradshaw has alleged facts sufficient to state causes of action for defamation 
and slander. Under Lange, such independently wrongful conduct can support a claim for 
negligent interference with prospective economic advantage. See also Settimo Associates v. 
Environ Systems, Inc. (1993) 14 Cal.App.4th 842, 845 (“The tort of intentional or negligent 
interference with prospective economic advantage imposes liability for improper methods of 
disrupting or diverting the business relationship of another which fall outside the boundaries of 
fair competition”). 
 
Plaintiff has alleged facts sufficient to state a cause of action for negligent interference with 
prospective economic advantage. 
 

Unfair Business Practices in Violation of Bus. & Prof. Code § 17200 
 
California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337. 
Restitution is the only form of damages available under the UCL. See Korea Supply Co. v. 
Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 
 
Safety Environmental demurs to this claim on the grounds that Plaintiff’s defamation claim fails 
and that he has failed to allege monetary losses. Because the Court finds that Plaintiff has 
sufficiently alleged facts to state a cause of action for defamation, said claim provides the 
independently wrongful conduct in support of Plaintiff’s 17200 claim. Furthermore, Plaintiff 
has alleged lost sales commissions as a consequence of Defendants’ alleged defamation 
(SAC at ¶ 100).  
 
Plaintiff has alleged facts sufficient to state a cause of action for violation of Bus. & Prof. Code 
§ 17200 et seq. 
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 2.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL VS.  JORDAN BRADSHAW 
HEARING ON MOTION TO STRIKE 
FILED BY SAFETY ENVIRONMENTAL CONTROL OF CALIFORNIA I, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike filed by Defendant Safety Environmental Control, Inc., 
Defendant Safety Environmental Control of California, Inc. (collectively, “Safety Environmental”) 
and Defendant Victoria Jackson (“Jackson”) (collectively, “Defendants”). The Motion to Strike is 
opposed by Plaintiff Jordan Bradshaw (“Plaintiff” or “Bradshaw”). 
 
The Motion to Strike is expansive, seeking to strike hundreds of lines of the Second Amended 
Complaint (“SAC”). For clarity, the Court has grouped the allegations the Defendants seek to 
strike into several subcategories: (1) the confidentiality agreement allegations; (2) the contested 
allegations; and the (3) punitive damages allegations. For the reasons set forth below, the 
motion is granted-in-part and denied-in-part. 
 
Analysis 
 

The Confidentiality Agreement Allegations 
 
As a threshold issue, Defendants argue that Bradshaw was required to bring claims regarding 
the confidentiality agreements in the original action. The Court agrees. 
 
Under California’s compulsory cross-complaint statute, a party is prohibited from asserting 
a claim if, at the time the party answered a complaint in a prior suit, it failed to allege in a cross-
complaint any related cause of action against the plaintiff. (§ 426.30, subd. (a) (§ 426.30(a).) 
The phrase “‘[r]elated cause of action’” is defined as “a cause of action which arises out of the 
same transaction, occurrence, or series of transactions or occurrences as the cause of action 
which the plaintiff alleges in his complaint.” § 426.10, subd. (c). Additionally, in order for a cross-
complaint to be compulsory, the related cause of action must have existed when the answer 
was served. § 426.30(a). If it was not, the failure to assert it is not a bar under the statute. 
Crocker Nat. Bank v. Emerald (1990) 221 Cal.App.3d 852, 864 (“Crocker Nat. Bank”). 
 
Few California courts have interpreted the relatedness requirement of the compulsory cross-
complaint statute. In Align Technology, Inc. v. Tran, however, the Court of Appeal has held there 
must be a logical relationship between the prior complaint and the cross-complaint. The court 
explained: “the relatedness standard requires not an absolute identity of factual backgrounds for 
the two claims, but only a logical relationship between them. This logical relationship approach 
is the majority rule among the federal courts.’” Align Technology, Inc. v. Tran (2009) 179 
Cal.App.4th 949, 960 (“Align Technology”), quoting Currie Medical Specialties, Inc. v. Bowen 
(1982) 136 Cal.App.3d 774, 777 (“Currie Medical”) (internal quotation marks omitted). In Currie 
Medical, the court emphasized that, in concluding there was a logical relationship between the 
claims that required assertion of the later claim as a compulsory cross-complaint, the claims 
“involve[d] common issues of law and fact,” an “overlap of issues,” and a common transaction. 
Currie Medical, at 777.  
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In Opposition, Bradshaw argues that leave to file a compulsory cross-complaint is routinely 
granted under § 426.50. Opp. at 5, citing Silver Organizations Ltd. v. Frank (1990) 217 
Cal.App.3d 94, 98-99. Bradshaw has not brought a motion for leave to file a compulsory cross-
complaint, however. As a consequence, the Court has before it only the motion to strike.  
 
Here, the allegations regarding the confidentiality agreements are logically related to Safety 
Environmental’s claims that Bradshaw misappropriated Safety Environmental’s trade secrets to 
solicit Safety’s customers on behalf of Bradshaw’s new employer, Aramsco. Any claims 
Bradshaw had based on those allegations would have existed at the time he filed his answer. 
As a consequence, he is barred from asserting them now. See Align Technology, supra, 179 
Cal.App.4th at 949, 962–963, 967–968 (plaintiff’s breach of contract and conversion claims 
against former employee were logically related to latter’s cross-complaint in prior wrongful 
termination action); Saunders v. New Capital for Small Businesses, Inc. (1964) 231 Cal.App.2d 
324, 338 (counterclaim held compulsory because it and prior claim arose out of same fiduciary 
relationship between the parties). This is not the case with respect to Bradshaw’s allegations 
regarding defamation and slander; as he had no knowledge of those claims at the time he filed 
his answer (because he learned about them during the course of discovery), he is not barred 
from asserting them now. 
 
The motion to strike the confidentiality agreement allegations (¶ 14:25-28; ¶ 15:1-6; ¶ 16:6-7; 
¶ 17:8-13; ¶ 18:14-16; ¶ 103:7-14; ¶ 104:15-20; ¶ 105:21-24; ¶ 106:25-29; and ¶ 107:1-9) 
is granted. 
 

The punitive damages allegations 
 
Defendants move to strike Bradshaw’s prayer for punitive damages on the grounds that 
Bradshaw’s malice allegations SAC are “conclusory.” The court notes that “conclusory” is not an 
enumerated ground for striking allegations under Code of Civ. Proc. § 436(a). 
 
Bradshaw’s causes of action are noncontractual and may include allegations seeking punitive 
damages. See Civ. Code § 3294. The meaning of “malice” with respect to Civil Code section 
3294 is a "wrongful intent to vex or annoy." Monge v. Superior Court (1986) 176 Cal. App. 3d 
503, 511. 
 
Here, Bradshaw has alleged that Jackson’s defamatory statements were made with malice and 
with full knowledge of their falsity. See, e.g., SAC at ¶¶ 41, 43, 54, 56, and 58. Bradshaw further 
alleges that these statements were made “to potential customers of Bradshaw, with the intent to 
harm Bradshaw’s reputation and disrupt his ability to make sales in the course of his 
employment with Aramsco.” SAC at ¶ 31. 
 
Bradshaw has pled sufficient allegations to support a claim for punitive damages. The motion to 
strike these allegations is denied. 
 

The contested allegations 
 
The Court exercises its discretion, pursuant to Code of Civ. Proc. § 436 to deny the remainder 
of the motion to strike. The policy of the law is to construe the pleadings “liberally … with a view 
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to substantial justice.” Code Civ. Proc. § 452. In ruling on a motion to strike, the allegations in 
the SAC are considered in context and presumed to be true. See Clauson v. Sup. Ct. (1998) 
67 Cal.App.4th 1253, 1255.  
 
As a threshold issue, the Court notes that failure to state facts sufficient to state a cause of 
action is ground for general demurrer, but not for a Code of Civ. Proc. § 436 motion to strike. 
Ferraro v. Camarlinghi (2008) 161 Cal.App.4th 509, 529. Furthermore, the inability to prove a 
claim is a basis for summary adjudication, not a motion to strike (see Code of Civ. Proc. 
§ 437c(f)(1) (summary adjudication appropriate if party contends claim “has no merit”).  
 
Defendants are left with their contention that the remaining allegations are “immaterial/irrelevant, 
and therefore, improper.” Defendants fail to substantiate their argument that the contested 
allegations are “improper.” As a consequence, the remainder of the Motion to Strike rests 
primarily on Defendants’ contention that the contested allegations are not relevant to 
Bradshaw’s claims. Relevant evidence is that “having any tendency in reason to prove or 
disprove any disputed fact that is of consequence to the determination of the action.” Evid. Code 
§ 210; see also People v. Kraft (2000) 23 Cal.4th 978, 1034. The concept of relevance is 
broadly interpreted. People v. Scheid (1997) 16 Cal.4th 1, 14 (trial court has broad discretion 
in determining the relevance of evidence). 
 
The contested allegations are broadly related to Bradshaw’s claims: they are relevant either 
to the relationship between the parties (both during and after the employment relationship), 
to Bradshaw’s tort claims, and/or to Bradshaw’s claim for violation of Cal. Bus. & Prof. Code 
§ 17200. 
 
The Court notes that this ruling is without prejudice to Defendants’ making discovery objections 
on relevance grounds at a later date. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00856 
CASE NAME: MARIN COMMUNITY COLLEGE VS.  MARCY WONG 
HEARING ON MOTION TO QUASH SUBPOENA & FOR PROTECTIVE ORDER 
FILED BY MARIN COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 
Continued by agreement of parties/counsel to August 14, 2017 at 9 a.m. 
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 4.  TIME:  9:00   CASE#: MSC17-00696 
CASE NAME: GREEN AIR HEATING VS.  NICHOLAS DONZELLI 
HEARING ON MOTION TO QUASH DEFT/CROSS-COMPLAINANTS' SUBPOENA 
FILED BY GREEN AIR HEATING AND AIR CONDITIONING INC. 
* TENTATIVE RULING: * 
 

Defendant/Cross-Complainant Christopher Donzelli (“Chris”) served a deposition 

subpoena for business records on the law firm (De La Housaye & Associates) that represents 

Plaintiffs/Cross-Defendants Green Air Heating and Air Conditioning (“Green Air”) and Nicholas 

Donzelli (“Nicholas”) in this matter.  The first fifteen requests concern ordinary information that 

might be requested in a case of this nature.  Request number 16 seeks any documents relating 

to counsel Angela De La Housaye and Rule 5-210 of the Rules of Professional Conduct.  

Request number 17 seeks documents relating to a meeting between Ms. De La Housaye, 

Nicholas, and Chris in mid-January of 2017. 

 Plaintiffs move to quash the subpoena on the grounds that it seeks matters that are 

within the attorney-client privilege, and protected by the attorney work-product doctrine.  They 

also claim that the documents are in their possession and the requests should be directed to 

them.  They seek sanctions against Chris.   

Chris responds that the discovery is proper, and any objections may be raised through 

objections and the submission of a privilege log.  He claims that the request concerning Rule 5-

210 is necessary to determine whether defense counsel is disqualified.  He further claims that it 

is necessary to seek the documents from the attorney, because the defendants may refuse to 

produce documents on the ground that they are in the possession of their attorney. 

Ordinarily, the fact that requested documents also are in the possession of another party 

is not a ground for objection.  Similarly, the fact that a discovery request seeks privileged 

documents is not a ground to quash the entire request, but results in specific objections and the 

creation of a privilege log.      

This is not an ordinary circumstance, however, because the discovery is directed at the 

attorney, not the party.  This problem has been discussed in the context of efforts to depose 

counsel, with the leading case being Spectra-Physics, Inc. v. Superior Court (1988) 198 

Cal.App.3d 1487, in which the court held that “the practice of taking the deposition of opposing 

counsel should be severely restricted, and permitted only upon showing of extremely good 

cause.” (Id., at 1493.)  While Spectra-Physics and its progeny involved a deposition of opposing 

counsel, the direction of a document subpoena at opposing counsel, as opposed to the 

opposing party, raises many of the same problems, although the process of deposing opposing 

counsel is likely to be even more fractious and difficult than requesting documents.  

Nonetheless, the Spectra-Physics standard provides a proper guideline to consideration of the 

request, even if it should be applied in a somewhat less demanding way.  As that court stated:   

We recognize that circumstances may arise in which the court should order the 

taking of opposing counsel’s deposition. But those circumstances should be limited to 

where the party seeking to take the deposition has shown that (1) no other means exist 
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to obtain the information than to depose opposing counsel, [citation]; (2) the information 

sought is relevant and nonprivileged; and (3) the information is crucial to the preparation 

of the case. [Citation omitted.]  

 

(Id., at 1494-1495.)  Spectra-Physics has been followed routinely, although at least one court 

has held that it is not appropriate to shift the burden of proving lack of privilege to the party 

requesting discovery.  (Carehouse Convalescent Hospital v. Superior Ct. (2006) 143 Cal.App.4th 

1558, 1563.) 

As to the first prong of the test, the circumstances suggest that all of this information 

could be obtained through discovery of the parties.  (An objection by the party that the 

documents need not be produced because they are in the possession of his attorney is not 

plausible.  For discovery purposes, such documents are constructively in the possession of the 

party, even if defendants have delivered them to their attorney.)  

As to the second prong of the test, the requests appear to be relevant to the subject 

matter of the litigation.  Request number 16 is somewhat problematic, because it refers not to 

the litigation directly, but to a potential claim of disqualification of counsel, and whether 

defendants waived any conflicts or disqualification.  Chris, however, has indicated only that 

Plaintiffs’ law firm did some work in prior litigation he was involved in with another company.  

Until Chris makes a threshold showing that counsel may be disqualified, however, discovery into 

whether Plaintiffs may have waived any such disqualification is premature.   

The privilege issue is more difficult as to request number 17.  Defendants claim that the 

meeting was privileged because it consists of counsel for Clean Air conferring with Nicholas as 

the owner of Clean Air and Chris as an employee of Green Air, to discuss changes to Green 

Air’s corporate structure.  (There is no claim of an attorney-client relationship between counsel 

and Chris.)  Chris claims, however, that this was a business meeting, to discuss potentially 

“entering into some business arrangement between a new company I was going to form and 

Green Air.”  (C. Donzelli Dec., par. 13.)  While Chris may also have been an employee at the 

time, the evidence provided at this point is more consistent with his view: the discussion 

concerned a possible business agreement that he would make with Clean Air, and in that 

capacity, he is an outside party, not an employee.  This would not be privileged.  Even if the 

words spoken in the meeting ultimately are found not to be privileged communications, however, 

the Court can discern no basis upon which Chris would obtain access to counsel’s notes from 

the meeting, which seem likely to constitute her thoughts and impressions, and therefore be 

absolutely protected attorney work-product.  As to other documents “related to” the meeting, this 

would appear to ask for communications about the meeting between Nicholas and his attorney, 

which would be privileged.  Accordingly, it does not appear that request 17 seeks non-privileged 

documents. 

As to the third prong of the case, a discussion about the potential agreement certainly is 

relevant.  Chris has not shown, however, that it is “crucial” to his case, e.g., that this was the key 

conversation in the matter, and is not reflected in any documents.   
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Accordingly, Chris has not met the three-prong test for seeking discovery through an 

opposing attorney, because he has failed on the first and third elements, and the matter is in 

question as to the second element.  Even assuming that a somewhat less demanding version of 

the Spectra-Physics test should be applied to a document subpoena, Chris has not satisfied any 

of the standards.  

Of course, when a proper request is made to the opposing parties, including a deposition 

notice to Nicholas, or to Ms. De La Houseaye, some of these issues may be raised again.  The 

Court is not definitively reaching the ultimate issue of whether the contents of the meeting in 

question are privileged.  Nor is the Court ruling on the issue of whether Plaintiffs’ counsel may 

be disqualified. 

With respect to the request for sanctions, the Court finds that each party’s position is in 

part substantially justified, and in part not substantially justified.  The sanctions request is 

denied. 

The motion to quash is granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00936 
CASE NAME: HAMIDI VS.  WELLS FARGO 
HEARING ON OSC RE: TRO AND ENJOINING THE TRUSTEE'S SALE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Hearing off calendar.  Dismissal of case filed 7/19/17. 
 

  

 6.  TIME:  9:00   CASE#: MSL17-00476 
CASE NAME: LEE VS.  TREASURES JEWELRY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LEE 
FILED BY TREASURES JEWELRY STORE 
* TENTATIVE RULING: * 
 

Plaintiff alleges causes of action against defendant Treasures Jewelry Stores, Inc. 

(“Treasures”) for general negligence, intentional infliction of emotional distress, and sexual 

harassment.  She alleges that defendant operates Sam’s Jewelers, a jewelry store at Hilltop 

Mall.  She works in a nearby store, Maxrider USA.  She alleges that employees of Sam’s, in the 

course of their employment, walk by her store and say “F*** you, bitch,” and wave their cell 

phones at her.  She alleges that this continued after she complained to Sam’s management. 

Treasures demurs on the ground that the individuals are not clearly its employees acting 

within the scope of their employment.  By alleging that the harassment happens when the 

employees walk by the store where plaintiff works, the complaint does imply that the harassing 

employees are off-duty, on a break, or otherwise not in the control of Treasures when the 
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offensive acts occur.  If this is the case, it would be fatal to all of the claims.  As to whether the 

actions are sufficient to constitute sexual harassment, construed liberally, as the Court must on 

demurrer, the nature of the alleged remarks is such that they could be construed as being 

directed at her because of her sex. 

Plaintiff, however, should be given an opportunity to allege more specific facts that would 

support the claims. The demurrer is sustained, with leave to amend.  Plaintiff shall file and serve 

any amended complaint no later than August 14, 2017. 

 

  

 7.  TIME:  9:00   CASE#: MSL17-00476 
CASE NAME: LEE VS.  TREASURES JEWELRY 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY TREASURES JEWELRY STORE 
* TENTATIVE RULING: * 
 

Defendant moves to strike Plaintiff’s request for punitive damages, on the ground that 

there are no facts showing “oppression, fraud, or malice” sufficient to support punitive damages 

under Civil Code section 3294(a).  The only fact pleaded that might support such a claim is that 

she complained to management, yet the conduct continued after that.  While a deliberate failure 

to take any action or a conscious indifference to plaintiff could support an implied finding of 

malice, the bare allegation that plaintiff’s complaints did not succeed in remedying the problem 

is not enough by itself to support a punitive damages.  The motion to strike the punitive 

damages claim is granted, with leave to amend.  Plaintiff shall file and serve any amended 

complaint no later than August 14, 2017. 

 

  

 8.  TIME:  9:00   CASE#: MSL17-00476 
CASE NAME: LEE VS.  TREASURES JEWELRY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
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 9.  TIME:  9:05   CASE#: MSP14-00302 
CASE NAME: MATTER OF THE WALTER C. PERMAN SEPARATE PROPERTY TRUST 
HEARING RE: MOTION FOR ATTORNEY FEES 
FILED ON 04/17/17 BY DONNA SCHWAN, et al. 
* TENTATIVE RULING: * 
 
Pursuant to the Court’s earlier order, Petitioners have submitted a new declaration confining the 

requested hours to those spent on the “drafter-beneficiary” claim.  The only objection raised by 

the Youngmans is that the hours include time spent on Petitioners’ motion for summary 

adjudication, which was not successful, and therefore should be disallowed.  (The motion was 

not heard on its merits, but taken off calendar by Department 14 based on the ripeness issue.) 

As noted in the earlier ruling, courts separate compensable claims from non-compensable 

claims for purposes of fee awards.  Where a party prevails on a given claim, however, the issue 

is not whether the party prevailed on each individual step taken within that claim.  Rather, “a 

party who qualifies for a fee should recover for all hours reasonably spent unless special 

circumstances would render an award unjust.”  (Vo v. Las Virgenes Mun. Water Dist.  (2000) 79 

Cal.App.4th 440, 446.)  This does not include “inefficient or duplicative efforts.”  (Holguin v. Dish 

Network LLC (2014) 229 Cal.App.4th 1310, 1330.)  Nonetheless, “[c]ompensation should not be 

strictly limited to efforts that were demonstrably productive.”  (Thayer v. Wells Fargo Bank 

(2001) 92 Cal.App.4th 819, 839.)  With respect to severing work on separate items, e.g., 

motions, within the same claim, federal courts routinely have held that time spent on 

unsuccessful motions maybe be compensated if reasonable in the overall context of how the 

case was handled.  (Winterrowd v. American Gen. Annuity Ins. Co.  (9th Cir. 2009) 556 F.3d 

815, 827.) 

The effort to resolve the matter through a motion for summary adjudication was a reasonable 

strategy, and much of the preparation, research, and drafting subsequently is usable in 

preparing for the trial and trial brief.  Accordingly, the Court finds that the hours submitted were 

reasonably expended in the course of prevailing.  Fees are awarded the amount of $47,132.50. 

 

  

10.  TIME: 10:00   CASE#: MSL17-00256 
CASE NAME: THE NATIONAL VS.  WILLIAMS 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  (Case settled.  Hearing dropped.) 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/24/17 

 
 

- 15 - 

11.  TIME: 10:00   CASE#: MSP16-01732 
CASE NAME: MATTER OF THE GAIL R. FENNELL TRUST 
PROBATE COURT TRIAL RE: PETITION FOR ORDER DIRECTING TRANSFER OF 
PROPERTY  /  FILED ON 12/01/16  
* TENTATIVE RULING: * 
 
Trial.  Parties to appear. 
 

 

 


